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IN THE UNITED STATES COURT OF APPEALS  
FOR THE SEVENTH CIRCUIT 

 
EXPERIMENTAL AIRCRAFT  )  
ASSOCIATION, INC.,   ) 
      ) 
  Petitioner,   ) 
vs.      ) Case No. 
      ) 
THE FEDERAL AVIATION   )  
ADMINISTRATION, and the UNITED  ) 
STATES OF AMERICA,   ) 
      ) 
  Respondents.   ) 
 

PETITION FOR REVIEW AND OTHER RELIEF 
 

 Petitioner, EXPERIMENTAL AIRCRAFT ASSOCIATION, INC. (“EAA”), by and 

through its attorney, Alan L. Farkas of SmithAmundsen Aerospace, pursuant to 49 USC § 46110, 

presents the following Petition for Review and Other Relief. 

INTRODUCTION 

 Every summer, more than 500,000 people and approximately 10,000 aircraft travel to 

central Wisconsin to attend EAA’s annual convention and member meeting known as 

“AirVenture.” In addition to the Federal taxes paid by all citizens, to support the operation of 

Federal agencies, including the FAA, each of these aircraft operators pays specially earmarked 

aviation fuel taxes throughout their journey.  As envisioned by Congress, these aviation fuel 

taxes fund the Federal Aviation Administration (“FAA”) in a manner that automatically 

distributes the cost of Air Traffic Control (“ATC”) in proportion to their use of the national 

airspace system. Thus, while this large influx of air traffic into Oshkosh, Wisconsin places 

greater demands on ATC than the service level typically required for this region, the aircraft that 

use more ATC services also pay for the services they receive as they pay their aviation fuel 
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taxes. This funding method has allowed the FAA to support AirVenture for 60 years without 

imposing any additional costs on EAA.  

Unfortunately, this year, the FAA demanded significant payment from EAA to provide 

the ATC staffing necessary to ensure safe arrival and departure from AirVenture. Curiously, the 

FAA’s demand for payment from EAA comes on the heels of recent legislation specifically 

outlawing user fees and granting the FAA unique flexibility to guarantee uninterrupted ATC 

service. The FAA’s determination to augment the funding mechanism established by Congress 

through user fees was adopted without standard notice and comment or any other form of formal 

administrative rulemaking. Accordingly, the FAA’s demand for payment from EAA is 

procedurally improper and substantively unlawful.  

EAA turns to this Court to review the FAA’s actions. This Petition seeks to reverse the 

FAA’s decision to seek payment from EAA for ATC services. EAA further seeks return of the 

fees paid and for recovery of the attorney fees and costs incurred in this matter.   

JURISDICTION AND VENUE 

 1. EAA is a not-for-profit Wisconsin Corporation with its principal place of business 

in Oshkosh, Wisconsin. EAA is an association of 175,000 members. Its members are people who 

enjoy the world of flight in all its facets, from flying all sizes and types of aircraft, to building 

their own aircraft and restoring vintage aircraft, to welcoming youth to aviation and providing 

knowledge and skills to others. EAA’s stated mission is to: “Grow participation in aviation by 

sharing the spirit of aviation.” Its members are from all economic and age sectors, ranging from 

machinists to CEOs, and retirees to students. Their bond is their common passion for aviation, 

and its joy, innovation, sense of achievement, and inspiration. The members of EAA have 

authorized EAA to speak and act on their behalf. 
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 2. On May 8, 2013, the FAA issued a final Order to EAA when the Administrator 

and/or his representatives told EAA’s Chairman that the FAA would not provide the necessary 

and customary ATC services at the 2013 AirVenture, unless EAA would execute a contract and 

agree to “reimburse” the FAA for certain costs and expenses. The terms of the subject Order 

were subsequently memorialized in the “Non-Federal Reimbursable Agreement Between 

Department of Transportation Federal Aviation Administration and Experimental Aircraft 

Association, Inc., Oshkosh, Wisconsin. (Exhibit A, “Reimbursable Contract.”). 

 3. The ATC services subject to the FAA Order will be provided at the 2013 

AirVenture. This year, EAA’s annual convention, membership meeting, educational forum, 

trade-show, and fly-in are scheduled to be held from July 29, 2013 through August 4, 2013, at 

Wittman Regional Airport in Oshkosh, Wisconsin. To support incoming and outbound air travel, 

the required ATC services will extend a few days before and after AirVenture. 

 4. The FAA has further indicated it will demand similar contracts for ATC services 

at even greater levels of reimbursement for future EAA AirVentures. 

 5. 49 USC § 46110 states that review of FAA Orders shall be filed in the United 

States Court of Appeals for either the District of Columbia or the circuit in which the Petitioner 

resides, within 60 days of entry of the Order. 

 6. EAA has a substantial interest in the Order in that the FAA demands payment 

from EAA at the threat of diminished or cancelled ATC services, threatening the safety of 

approximately 20,000 take-offs and landings, including flights by EAA members, and the threat 

of insufficient ATC support further threatens EAA’s finances, programs, membership level, and 

EAA’s continued existence. 
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 7. To be reviewable under § 46110, “an ‘order’ must be final, but need not be a 

formal order, the product of a formal decision-making process, or be issued personally by the 

Administrator.” Aerosource, Inc. v. Slater, 142 F.3d 572, 578 (3rd Cir. 1998). The order “also 

must impose an obligation, deny a right, or fix some legal relationship.” Id. Letters and other 

communications can be final orders depending on the surrounding circumstances and other 

indicia of finality. Id. at 577. Courts will look to the effect and language of any such purported 

order. Id. Another frequently mentioned requirement for an “order” is the existence of an 

administrative record sufficient for meaningful appellate review. Id. at n. 10. However, as the 

Aerosource Court noted, “while the courts recite that an appealable order must be based on a 

record sufficient to permit a meaningful review, they regularly find the record adequate for that 

purpose.” Id. In fact, the Seventh Circuit recently disregarded concerns about the sufficiency of 

the administrative record, noting that the sufficiency of the record can be discussed on appeal, 

and that the appellate court can remand to the agency or a special master to further expand the 

record. St. John’s United Church of Christ v. City of Chicago, 502 F.3d 616, 629 (7th Cir. 2007).  

 8. The FAA’s demand for payment from EAA for ATC services at the 2013 

AirVenture and for all future AirVentures, at even greater levels, qualifies as an “order” under § 

46110(a) because it imposes an obligation on EAA, denies EAA certain rights, fixes the legal 

relationship between the FAA and EAA, and represents a new interpretation of the FAA’s 

authority. 

9. The additional claims described herein are appropriately lodged along with the 

Petition for Review because this court has exclusive jurisdiction of all claims that are 

inescapably intertwined with the FAA order. See, Zephyr Aviation, LLC v. Dailey, 247 F.3d 565, 

571-72 (5th Cir. 2001) (citing Foster v. Skinner, 70 F.3d 1084, 1089 (9th Cir. 1995); Green v. 
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Brantley, 981 F.2d 514, 521 (11th Cir. 1993), and Gaunce v. Devincentis, 708 F.2d 1290, 1292-

93 (7th Cir. 1983)). 

THE FAA LACKS AUTHORITY TO DEMAND PAYMENT FROM EAA 

10. The FAA claims authority to enter into the Reimbursable Contract pursuant to 49 

USC §106 (l)(6)(“subpart 6”), a paragraph which grants the FAA general authority to enter into 

contracts (Exhibit A). Subpart 6 provides: 

The Administrator is authorized to enter into and perform such contracts, 
leases, cooperative agreements, or other transactions as may be necessary 
to carry out the functions of the Administrator and the Administration. The 
Administrator may enter into such contracts, leases, cooperative 
agreements, and other transactions with any Federal agency (as such term 
is defined in section 551 (1) of title 5) or any instrumentality of the United 
States, any State, territory, or possession, or political subdivision thereof, 
any other governmental entity, or any person, firm, association, 
corporation, or educational institution, on such terms and conditions as the 
Administrator may consider appropriate.  

 
49 USC §106 (l)(6). 

 11. Of course, subpart 6 must be read in context of the authority and limitations 

granted to the FAA.  “Interpretation . . . depends upon reading the whole statutory text, 

considering the purpose and context of the statute . . . .”  Senne v. Vill. Of Palatine, Ill., 695 F.3d 

597, 601 (7th Cir. 2012) (quoting Dolan v. United States Postal Serv., 546 U.S. 481, 486 

(2006)).   49 USC §106 is a lengthy piece of legislation that broadly sets out the framework of 

FAA authority, the scope of its responsibilities, staffing, and management. At paragraph (k), 49 

USC §106 addresses appropriations for operations, but 49 USC §106 otherwise addresses only 

expenditures (such as compensation to staff), not funding of the FAA or its services.  

 12. Funding of FAA and ATC services is specifically addressed by Congress.  Broad 

funding of various FAA projects is found in 49 USC §§ 48101, 48102, 48103, and 48104 

through appropriations out of the Airport and Airway Trust Fund.  The Airport and Airway Trust 
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Fund was created to fund specific FAA activity.  See 26 USC. § 9502.  Congress explicitly 

directs the FAA to use the Airport and Airway Trust Fund to fund the operation of air traffic 

control, air navigation, communications, and supporting services for the airway system.  26 USC 

§ 9502(d)(1)(B), as well as any related administrative expenses. 26 USC § 9502(d)(1)(C). See 

also, 49 USC § 48104. Congress identifies specific aviation fuel taxes as the funding source for 

the Airport and Airways Trust Fund, 26 USC § 9502 (b), and Congress emphasizes that only 

those funding sources or expenditures explicitly listed in this section of the statute should be 

recognized. 26 USC § 9502 (e). 

 13. Congress has also specifically addressed the fees that can be charged by the FAA. 

In 49 USC § 45301, Congress authorizes the FAA to establish a schedule of fees and a collection 

process for “air traffic control and related services” for civilian aircraft “that neither take off 

from, nor land in, the United States,” and “[s]ervices . . . provided to a foreign government or 

services provided to any entity obtaining services outside the United States . . . .”  49 USC 

§45301.  Congress similarly addressed fees for pilot certificates, aircraft registration, and various 

submissions. 49 USC §45302. 

 14. When placed in context with the above authorities, it should be clear that 

Congress did not intend the FAA to read subpart 6 as a broad grant of authority to obtain 

additional funding for traditional ATC services. There would be no need for Congress to 

specifically address funding, appropriations, and fees for ATC and other specific services if the 

FAA had the authority to self-fund pursuant to subpart 6. To the contrary, subpart 6 is properly 

understood as a grant of authority for the FAA to act similarly to private enterprises in obtaining 

equipment and services necessary to support its mission. Courts “are to make every effort to 

interpret provisions so that other provisions in the statute are not rendered . . . superfluous, or 
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meaningless.”  Broad. Music, Inc. v. Roger Miller Music, Inc., 396 F.3d 762, 769 (6th Cir. 

2005); see also Ippolito v. WNS, Inc., 864 F.2d 440, 451 n.11 (7th Cir. 1988).  Not only would 

the broad interpretation of subpart 6 advanced by the FAA render several other statutory sections 

superfluous, but funding ATC services (at AirVenture) through the FAA’s contractual powers 

would circumvent the system envisioned by the Airport and Airways Trust.  

 15. In addition to the above provisions, through recent legislation, Congress has made it 

clear that it views itself as the sole authority on the establishment and sources of FAA funding. 

Through the Reducing Flight Delays Act of 2013 Congress provided the Department of 

Transportation “with the flexibility to transfer certain funds to prevent reduced operations and 

staffing of the Federal Aviation Administration . . . .”  Reducing Flight Delays Act of 2013, Pub. 

L. No. 113-9, 127 Stat. 443 (2013).  This legislation was passed in the wake of the recent 

sequester to “restore reliable and safe service in the commercial air traffic system by reducing or 

eliminating employee [FAA air traffic controller] furlough days.  159 Cong. Rec. H2364-02 

(2013) (statement of Rep. Tom Latham). Yet, in the most recent appropriations, Congress has 

also set boundaries on FAA funding:  “None of these funds in this Act shall be available for the 

Federal Aviation Administration to finalize or implement any regulation that would promulgate 

new aviation user fees not specifically authorized by law after the date of the enactment of this 

Act.”  Consolidated and Further Continuing Appropriations Act 2012, Pub. L. No. 112-55, 125 

Stat. 552 (2011), amended by Pub. L. No. 112-175, 126 Stat. 1313 (2012), Pub. L. No. 113-6, 

127 Stat. 198 (2013) (appropriation provided through Sept. 30, 2013).   “Notably, this legislation 

does not include language imposing disproportionate and onerous user fees on the general 

aviation industry . . . . Rather, this legislation preserves the current fuel tax levels, an efficient 
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and effective funding mechanism that accurately reflects general aviation’s use of the system.”  

158 Cong. Rec. S333-02 (2012) (statement of Sen. Pat Roberts). 

 16. The payments demanded from EAA are indeed user fees, prohibited by the above 

cited appropriations. The United States General Accounting Office (“GAO”) defines user fees 

as: “A fee assessed to users for goods or services provided by the federal government. User fees 

generally apply to federal programs or activities that provide special benefits to identifiable 

recipients above and beyond what is normally available to the public. User fees are normally 

related to the cost of the goods or services provided. . . .”  U.S. Gov't Accountability Office, 

GAO-05-734SP, A Glossary of Terms Used in the Federal Budget Process (2005). As the intent 

of the FAA Order is to obtain payment from EAA for the expenses directly related to providing 

services to EAA’s members and invited guests at AirVenture, the “reimbursement” fits squarely 

within the definition of user fees. Of course, if the demanded payment is not a user fee, then it 

must be a tax, and taxes can only be levied by Congress, not Executive Agencies. See, Thomas v. 

Network Solutions, Inc., 176 F.3d 500, 505 (D.C.Cir. 1998). 

 17. Finally, regardless of the proper characterization of the sums demanded by the FAA, 

there should be no doubt that the FAA is seeking to augment the appropriations intended by 

Congress to fund ATC services (as discussed above). Yet, as recognized by the GAO, Executive 

Agencies are prohibited from augmenting their appropriations. See FCC-Acceptance of Rent-

Free Space and Services at Expositions and Trade Shows, 63 Comp. Gen. 459 (June 28, 1984) 

(“[T]he theory, propounded by the accounting officers of the Government since the earliest days 

of our nation, is designed to implement the constitutional prerogative of the Congress to exercise 

the power of the purse; that is, to restrict executive spending to the amounts appropriated by the 

Congress.”).  “The general theory of ‘augmentation’ is a corollary to the constitutional 
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requirement that ‘[n]o money shall be drawn from the Treasury, but in Consequence of 

Appropriations made by Law....’ U.S. Const., Art. I, sec. 9. The theory seeks to assure that the 

executive branch limits its expenditures to appropriations it receives. The control over executive 

action inherent in passing limited appropriations would be severely eroded if agencies could 

‘augment’ the funds they are appropriated.” Carrier-Provided Computers for Electronically 

Filing Tariffs with the ICC, 70 Comp. Gen. 597 (June 28, 1991). 

THE FAA ORDER SHOULD BE SET ASIDE 

 18. For the reasons described above, the FAA never had the authority to demand 

payment from EAA to provide ATC services at AirVenture. 

 19. The FAA’s decision to seek payment from EAA and to present the Reimbursable 

Contract to EAA was made without any notice to the public, distribution of proposed rules, or 

any authorized procedure, and is thereby unlawful under 5 USC § 706(2)(D). 

20. The FAA’s Order is arbitrary, capricious, an abuse of discretion, and otherwise 

not in accord with the law, and is thereby unlawful under 5 USC § 706(2)(A).  

 21. The FAA’s Order is contrary to EAA’s constitutional rights and privileges, and is 

thereby unlawful under 5 USC § 706(2)(B). 

 22. The FAA’s Order is in excess of the FAA’s statutory jurisdiction, authority, or 

limitations, or short of statutory right, and is thereby unlawful under 5 USC § 706(2)(C).  

23. The FAA’s Order is unsupported by substantial evidence, and is thereby unlawful 

under 5 USC § 706(2)(E). 

 24. The FAA’s Order is unwarranted by relevant facts, and is thereby unlawful under 

5 USC § 706(2)(E).  
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 25. The FAA demanded payment from EAA for services that the FAA was already 

obligated to provide. 

 26. The funds unlawfully taken from EAA should be returned by the FAA and/or the 

United States of America. 

 27.  EAA is entitled to recover its costs and attorney fees in pursuit of this matter from 

the FAA pursuant to the Equal Access to Justice Act (EAJA) 5 USC § 504.  

 28. The FAA provided EAA with no meaningful opportunity for review or objection 

to its demand for payment. The Reimbursable Contract was presented to EAA with the express 

threat that the FAA would not provide adequate ATC services if EAA failed to capitulate and 

execute the “agreement.” EAA executed the Reimbursable Contract under protest and under 

duress, knowing that thousands of members would likely travel to the event area even if the 

event would be officially cancelled, at great threat of physical harm, and because cancellation of 

its annual meeting or holding a curtailed event would threaten the very existence of EAA, as 

further set out in EAA’s notice of its objections (Exhibit B). 

 29. The FAA’s actions violate EAA’s rights of Substantive and Procedural Due 

Process, and Equal Protection, as guaranteed by the Fifth Amendment of the United States 

Constitution.  

 30. These various Constitutional violations arise from the FAA’s demand for payment 

from EAA as a condition precedent for the FAA’s provision of ATC services substantially 

similar to the services the FAA provides to other persons and events without demanding 

additional fees, and from the FAA’s doing so without employing any sort of formal policy or 

rule making process, and without any legitimate or rational government interest. Many events 

across the country cause air travel to a particular city or region to spike for a limited period of 
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time. The FAA necessarily provides additional ATC personnel and equipment to these areas to 

insure that all travelers are able to enter and exit the event safely, and it does so without 

additional charge. Of course, all increased travel involves increased fuel consumption and 

increased payment of the fuel taxes that support ATC services.  

 31.  Pursuant to 42 USC §1988, EAA is entitled to recover the reasonable costs and 

attorney fees expended in the vindication of its rights from respondents. 

32.  Pursuant to 28 USC § 2201, the Declaratory Judgment Act, the Reimbursable 

Contract should be deemed void, unenforceable, and unlawful for the reasons expressed above 

and further for being against public policy and for lacking consideration in so much as it requires 

the FAA to provide no more than the ATC services it was already obligated to provide. 

33. EAA is entitled to rescission of the Reimbursable Contract. 

WHEREFORE, the FAA order demanding payment from EAA should be reversed, the 

Reimbursable Contract should be declared void ab initio, all funds paid by EAA should be 

returned, and EAA should be granted recovery of all fees and costs expended in this matter, 

together with any further relief determined to be just and proper. 

Respectfully Submitted, 

     EXPERIMENTAL AIRCRAFT ASSOCIATION, INC. 

 

Date: July 3, 2013    By: /s/_ Alan L. Farkas ____________ 
      Alan L. Farkas 
Alan L. Farkas 
Smith Amundsen Aerospace 
150 North Michigan Avenue, Suite 3300 
Chicago, Illinois 606001 
(312) 894- 3200 
(312) 894-3210, fax 
Email: afarkas@salawus.com 
 

mailto:afarkas@salawus.com
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CERTIFICATE OF SERVICE 

I hereby certify that on July 3, 2013, I filed the foregoing Petition for Review and Other 

Relief of Petitioners, Experimental Aircraft Association, Inc. with the Clerk of the Court for the 

Seventh Circuit and, pursuant to Circuit Rule 15(c) and Circuit Rule 3(d), I certify that I have 

served one copy on each party admitted to participate in the agency proceedings as listed below.   

 

/s/ Alan L. Farkas   
Alan L. Farkas 
Michael S. McGrory 
SmithAmundsen, LLC 
150 North Michigan Avenue 
Suite 3300 
Chicago, IL 60601 
312-894-3200 
312-894-3210, fax 

 
Service List: 

Jeff A. Klang 
Regional Counsel 
Federal Aviation Administration 
Great Lakes Region  
Office of the Regional Counsel  
O'Hare Lake Office Center  
2300 East Devon Avenue  
Des Plaines, Illinois 60018  
(847) 294-7313 Telephone  
(847) 294-7498 FAX 
 
Marc Warren 
Chief Counsel (Acting) 
Office of the Chief Counsel 
800 Independence Avenue SW 
Washington, DC 20591  
(202) 267-3222 Telephone  
(202) 267-3227 FAX 
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